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U.S. Customs Service 


Treasury Dectstons 


(T.D. 84-64) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 

The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 19380, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Argentina peso: 

February 1-2, 1984 $0.038595 

February 3, 1984 .037608 
Chile peso: 

February 1, 1984 .011274 

February 2, 1984 .011390 

February 3, 1984 011255 
Colombia peso: 

February 1-3, 1984 .011036 
Greece drachma: 

February 1, 1984 .009690 

February 2, 1984 .009766 

February 3, 1984 .009794 
Indonesia rupiah: 

February 1-2, 1984 .001003 

February 3, 1984 .001005 
Israel shekel: 

February 1, 1984 .008019 

February 2, 1984 .008008 

February 3, 1984 .008006 
Peru sol: 

February 1-2, 1984 .000423 

February 3, 1984 .000419 
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South Korea won: 
February 1-3, 1984 .001249 
Taiwan dollar: 
February 1, 1984 .024857 
February 2-3, 1984 


(LIQ-03-01 SC:1D 


Dated: February 3, 1984. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 84-65) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 USC 372(c)), has certified 
buying rates for the dates and foreign currencies shown below. The 
rates of exchange, based on these buying rates, are published for 


the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 


Argentina peso: 
February 6-9, 1984 $0.037608 
February 10, 1984 .036670 
Chile peso: 
February 6-10, 1984 .011255 
Colombia peso: 
February 6-9, 1984 .010944 
February 10, 1984 .010953 
Greece drachma: 
February 6, 1984 .009785 
February 7, 1984 .009723 
February 8, 1984 .009785 
February 9, 1984 .009833 
February 10, 1984 .009756 
Indonesia rupiah: 
February 6-7, 1984 .001005 
February 8, 1984 .001004 
February 9-10, 1984 .001005 





Israel shekel: 
February 6, 1984 .007931 
February 7, 1984 .007875 
February 8, 1984 .007844 
February 9, 1984 .007829 
February 10, 1984 .007782 
Peru sol: 
February 6-9, 1984 .000419 
February 10, 1984 .000415 
South Korea won: 
February 6-7, 1984 .001249 
February 8, 1984 .001250 
February 9-10, 1984 .001251 
Taiwan dollar: 
February 6-10, 1984 024857 


(LIQ-03-01 S:C:1D 
Dated: February 10, 1984. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 84-66) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1980, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 

February 13, 1984 Holiday use rates for February 10, 1984. 


Argentina peso: 
February 14-16, 1984 $0.036670 
February 17, 1984 .035689 
Chile peso: 
February 14-16, 1984 .011255 
February 17, 1984 .011347 
Colombia peso: 
February 14-16, 1984 .010953 
February 17, 1984 .010906 





Greece drachma: 

February 14, 1984 .009775 

February 15, 1984 .009857 

February 16, 1984 .009930 

February 17, 1984 .009867 
Indonesia rupiah: 

February 14-16, 1984 .001005 

February 17, 1984 .001007 
Israel shekel: 

February 14-15, 1984 .007689 

February 16, 1984 .007668 

February 17, 1984 .007613 
Peru sol: 

February 14-16, 1984 .000415 

February 17, 1984 .000410 
South Korea won: 

February 14-17, 1984 .001251 
Taiwan dollar: 

February 14-17, 1984 024857 


(LIQ-03-01 S:C:D 
Dated: February 17, 1984. 
ANGELA DEGAETANO, 
Chief; 
Customs Information Exchange. 


(T.D. 84-67) 


Foreign Currencies—Daily Rates for Countries not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 

February 20, 1984 Holiday use rates for February 17, 1984. 


Argentina peso: 
February 21-23, 1984 $0.035689 
February 24, 1984 .035039 
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Chile peso: 
February 21-23, 1984 .011347 
February 24, 1984 .011255 
Colombia peso: 
February 21-23, 1984 .010906 
February 24, 1984 .010837 
Greece drachma: 
February 21, 1984 .009770 
February 22, 1984 .009862 
February 23, 1984 .009881 
February 24, 1984 .009901 
Indonesia rupiah: 
February 21, 1984 .001007 
February 22, 1984 .001005 
February 23, 1984 .001007 
February 24, 1984 .001005 
Israel shekel: 
February 21, 1984 .007598 
February 22, 1984 .007500 
February 23, 1984 .007469 
February 24, 1984 007425 
Peru sol: 
February 21-23, 1984 .000410 
February 24, 1984 .000406 
South Korea won: 
February 21, 1984 .001251 
February 22, 1984 .001252 
February 23, 1984 .001251 
February 24, 1984 001255 
Taiwan dollar: 
February 21, 1984 024857 
February 22, 1984 024851 
February 23, 1984 .024845 
February 24, 1984 .024839 


(LIQ-03-01 S:C:1) 
Dated: February 24, 1984. 
ANGELA DEGAETANO, 
Chief, 


Customs Information Exchange. 





CUSTOMS 
(T.D. 84-68) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 

The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Argentina peso: 
February 27-29, 1984 
Chile peso: 
February 27-29, 1984 
Colombia peso: 
February 27-29, 1984 
Greece drachma: 
February 27, 1984 
February 28, 1984 
February 29, 1984 
Indonesia rupiah: 
February 27-29, 1984 
Israel shekel: 
February 27-28, 1984 .007425 
February 29, 1984 .007253 
Peru sol: 
February 27-29, 1984 N/A 
South Korea won: 
February 27, 1984 .001256 
February 28, 1984 001255 
February 29, 1984 .001257 
Taiwan dollar: 
February 27, 1984 024845 
February 28, 1984 024839 
February 29, 1984 .024502 


(LIQ-03-01 S:C:I) 
Dated: February 29, 1984. 


ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 





CUSTOMS 
(T.D. 84-69) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 84-24 for the fol- 
lowing countries. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


Brazil cruzeiro: 

February 1-3, 1984 $0.000926 
Venezuela bolivar: 

February 1-2, 1984 .074074 


(LIQ-03-01 S:C:D 
Dated: February 29, 1984. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 84-70) 
Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 84-24 for the fol- 
lowing countries. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


Brazil cruzeiro: 
February 6-9, 1984 $0.000911 
February 10, 1984 


(LIQ-03-01 S:C:D 
Dated: February 10, 1984. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 





CUSTOMS 


(T.D. 84-71) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 84-24 for the fol- 
lowing countries. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 

February 13, 1984, Holiday use rates for February 10, 1984. 


Australia dollar: 
February 16, 1984 $0.94420 
February 17, 1984 

Brazil cruzeiro: 
February 14, 1984 .000896 
February 15-17, 1984 .000882 


(LIQ-03-01 S:C:1 
Dated: February 17, 1984. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 84-72) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 84-24 for the fol- 
lowing countries. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs 
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purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 
February 20, 1984, Holiday use rates for February 17, 1984. 


Australia dollar: 

February 23, 1984 $0.94430 

February 24, 1984 94350 
Austria schilling: 

February 24, 1984 .053981 
Brazil cruzeiro: 

February 21-23, 1984 .000864 

February 24, 1984 .000846 
Germany mark: 

February 24, 1984 880952 


(LIQ-03-01 S:C:1) 
Dated: February 24, 1984. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 84-73) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more for the 
quarterly rate published in Treasury Decision 84-24 for the follow- 
ing countries. Therefore, as to entries covering merchandise export- 
ed on the dates listed, whenever it is necessary for Customs pur- 
poses to convert such currency into currency of the United States, 
conversion shall be at the following rates. 


Australia dollar: 
February 27, 1984 $0.94280 
February 28, 1984 .94410 
February 29, 1984 .94350 
Austria shilling: 
February 28, 1984 .054511 
February 29, 1984 .054608 
Belgium franc: 
February 28, 1984 .018762 
February 29, 1984 .018839 





Brazil cruzeiro: 
February 27, 1984 .000846 
February 28, 1984 .000846 
February 29, 1984 .000824 
France franc: 
February 28, 1984 124727 
February 29, 1984 .125078 
Germany mark: 
February 28, 1984 .883966 
February 29, 1984 .884867 
Ireland pound: 
February 28, 1984 
February 29, 1984 
Netherland guilders: 
February 28, 1984 340136 
February 29, 1984 3840599 
Spain peseta: 
February 28, 1984 .006693 
February 29, 1984 .006691 


(LIQ-03-01 S:C:D 
Dated: February 29, 1984. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 





U.S. Customs Service 


General Notice 
19 CFR Part 175 


Domestic Interested Party Petition Concerning Tariff Classifica- 
tion of Polypropylene Rope; Additional Comments Requested 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Domestic interested party petition; additional comments 
requested. 


SUMMARY: This document requests additional comments from in- 
terested members of the public with respect to a domestic interest- 
ed party petition concerning the tariff classification of certain im- 
ported polypropylene ropes. Imported polypropylene ropes are cur- 
rently classified for duty purposes as other articles of plastics, not 
specially provided for. If these ropes are products of a beneficiary 
developing country, they are accorded duty-free entry under the 
Generalized System of Preferences (GSP). The petitioner contends 
that these ropes should be classified under the tariff provison for 
cordage of man-made fibers subject to a higher rate of duty and not 
eligible for duty-free entry under the GSP even if imported from a 
beneficiary developing country. A notice inviting the public to com- 
ment on the receipt of this petition was previously published in the 
Federal Register. Based upon Customs review of this matter and 
analysis of the comments received, additional matters have been 
raised regarding the proper classification. Customs believes that be- 
cause of the complexity of the issues involved, additional comments 
on the new matters are warranted before a final determination is 
made with regard to the tariff classification of the subject articles. 


DATE: Comments must be received on or before May 29, 1984. 


ADDRESS: Written comments (preferably in triplicate) may be ad- 
dressed to the Commissioner of Customs, Attention: Regulations 
Control Branch, U.S. Customs Service, 1301 Constitution Avenue, 
NW., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Phil Robins, Classifi- 
cation and Value Division, U.S. Customs Service, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229 (202-566-8181). 
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SUPPLEMENTARY INFORMATION: 
BACKGROUND 


A petition dated November 9, 1982, was filed with the Customs 
Service under section 516, Tariff Act of 1930, as amended (19 U.S.C. 
1516), by the Sunshine Cordage Corporation, an American manu- 
facturer of synthetic twines, ropes, and cordage. The petitioner con- 
tends that certain imported polypropylene ropes made from strips 
and “plexiform filaments”, which are currently classified by Cus- 
toms under the provision for other articles of plastics, not specially 
provided for, in item 774.55, Tariff Schedules of the United States 
(TSUS) (19 U.S.C. 1202), are more appropriately classified under 
the provision for cordage of man-made fibers in items 316.55 and 
316.58, TSUS, depending on diameter. The current rate of duty for 
articles classified under item 774.55, TSUS, is 6.5 percent ad va- 
lorem and the current rate of duty for articles classified under 
items 316.55 and 316.58, TSUS, is 6 cents per pound plus 11.5 per- 
cent ad valorem and 12.5 cents per pound plus 15 percent ad va- 
lorem, respectively. The petitioner correctly notes that articles clas- 
sified under item 774.55, TSUS, can be entered free of duty under 
the Generalized System of Preferences (‘““GSP”’) (see sections 10.171- 
10.178, Customs Regulations (19 CFR 10.171-10.178)), if imported di- 
rectly from a beneficiary developing country, whereas articles clas- 
sified under items 316.55 and 316.58, TSUS, cannot be entered free 
of duty under the GSP. 

An amended petition, dated December 14, 1982, was submitted by 
the Sunshine Cordage Corporation and filed with Customs to sup- 
port its original petition and set forth further arguments as to why 
the classifications of polypropylene ropes should be changed. The 
polypropylene ropes which are the subject of both the petition and 
the amended petition, are composed of fibrillated strips, which Cus- 
toms has considered to be man-made plexiform filaments, in a 
folded, twisted, or crimped condition. 

A notice inviting the public to comment on the receipt of this pe- 
tition was published in the Federal Register on April 29, 1983 (48 
FR 19510). A document correcting certain omissions in the April 
29, 1983, notice was published on May 25, 1983 (48 FR 23513), and a 
subsequent document extending the period of time for submitting 
comments was published on July 26, 1983 (48 FR 33961). 

In reviewing the comments received, additional questions con- 
cerning the appropriateness of classification have been raised. 
These questions were not presented in the original notice for public 
consideration and comments. Customs believes that the public 
should have the opportunity to present comments in regard to the 
new issues under consideration that were not previously men- 
tioned. 
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New Issurs 


Issue 1— 


The first issue that was not previously considered is whether fi- 
brillated strips, even those which are derived from solid strips 
measuring less than 1 inch in width, are plexiform filaments. As 
the tariff schedules were originally drafted, no provisions were 
made for plexiform filaments. In a submission made by the Man- 
Made Fiber Producers Association to the U.S. Tariff Commission, it 
was urged that a provision for plexiform fibers or filaments be in- 
cluded in the new tariff schedules. The following is an excerpt from 
that submission which describes plexiform fibers. 


Following the major classification categories of monofila- 
ments and bands or strips we recommend a new category for 
plexiform fibers or filaments. These new manmade fibers of 
very recent development are neither in the traditional form of 
monofilaments or grouped filaments. Their structure is as the 
term connotes a complicated networklike fibrous structure in 
strands. In the manufacture of a manmade fiber of this type 
the filament comes out of a single orifice in the spinneret and 
as the solvent evaporates the nature of the material is such 
that the filament breaks into fibrils. Some of these may have 
free ends like splinters. Others may go back into the main 
body of the fiberlike loops. The fibrils are literally a plexus, or 
network, being intertwined or intermeshed in random fashion. 
The fiber or filament so composed is a retiform or weblike 
structure which is decidedly longitudinal in dimension. 

Essentially, the plexiform fiber is a monofilament of con- 
tinuous length and should receive the same duty treatment as 
monofilaments. A separate classification is recommended be- 
cause these plexiform filaments are quite new to commerce 
and their plexus nature may lead to some uncertainty as to 
whether they are grouped filaments or monofilaments. Since 
they are a distinct form of manmade fiber, they should be sep- 
arately provided for and it is our judgment that they are more 
like monofilaments and, hence, should be dutiable at the rate 
applicable to monofilaments. 


(Tariff Classification Study, Explanatory and Background Ma- 
terials, schedule 3, November 15, 1960, at pg. 516). 


In view of the above, a substantial question has been raised 
whether any fibrillated strips can constitute plexiform filaments 
and, therefore, whether Customs’ established and uniform practice 
of considering fibrillated strips derived from man-made fiber strips 
to be plexiform filaments is clearly wrong. 


Issue 2— 

The second issue to be considered is, assuming that plexiform 
filaments are determined not to include fibrillated strips, are those 
fibrillated strips considered textile man-made fibers for tariff pur- 
poses. Headnote 3(f), schedule 3, TSUS, defines the term “fibers” as 
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including filaments and strips and any other fibrous structure suit- 
able for the manufacture of textiles. It would appear that a fibril- 
lated strip used in the manufacture of cordage is a fibrous struc- 
ture which is suitable for the manufacture of textiles and, there- 
fore, should be considered to be included under the definition for 
“fibers.” If this merchandise were considered to be within the defi- 
nition of “fibers,” and if suitable for the manufacture of textiles, it 
would appear to be classifiable when imported in article form, as 
opposed to material, under the provision for articles of textile ma- 
terials not specially provided for, not ornamented and not knit, of 
man-made fibers, in item 389.62, TSUS, at a higher rate of duty 
than if it were classifiable as plexiform filaments, in item 309.10, 
TSUS. 


Issue 3— 


The third issue not previously mentioned is whether a single fi- 
brillated strip which has been twisted and imported as twine or 
cord may constitute cordage for tariff purposes. Headnote l(a), part 
2, schedule 3, TSUS, defines the term “cordage” as meaning “as- 
semblages of textile fibers or yarn, in approximately cylindrical 
form and of continuous length.” Customs has an established and 
uniform practice to classify twine or cord made from a single fibril- 
lated strip as cordage. However, in view of the language contained 
in headnote l(a), which refers to assemblages of textile fibers or 


yarns, the correctness of that practice is doubtful and the merchan- 
dise may be more properly classifiable under the provision for arti- 
cles not specially provided for, not ornamented, of man-made 
fibers, in item 389.62, TSUS. Comments in this area should be di- 
rected to whether the present practice of classification applicable 
to single fibrillated strips being imported as twine or cord is clearly 
wrong. 


CoMMENTS 


Pursuant to section 175.21(a), Customs Regulations (19 CFR 
175.21(a)), before making a determination on this matter, Customs 
invites written comments from interested parties on the petition 
and the correctness of Customs classification of these articles. 

The domestic interested party petition and the amended petition, 
as well as all comments received in response to the first notice and 
this notice, will be available for public inspection in accordance 
with section 103.11(b), Customs Regulations (19 CFR 103.11(b)), be- 
tween the hours of 9:00 a.m. to 4:30 p.m. on normal business days, 
at the regulations Control Branch, Headquarters, U.S. Customs 
Service, 1301 Constitution Avenue, NW., Washington D.C. 20229. 
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AUTHORITY 


This notice is published in accordance with section 175.21(a), Cus- 
toms Regulations (19 CFR 175.21(a)), Customs Regulations (19 CFR 
175.21(a)). 


DRAFTING INFORMATION 


The principal author of this document was James S. Demb, Regu- 
lations Control Branch, U.S. Customs Service. However, personnel 
from other Customs offices participated in its development. 

WILLIAM VON RAAB, 
Commissioner of Customs. 


Approved: March 16, 1984. 
JOHN M. WALKER, JR., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, March 30, 1984 (49 FR 12801)} 
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U.S Court of Appeals for the 
Federal Circuit 


(Appeal No. 84-639) 


U.S. STEEL CORPORATION, ET AL., APPELLANTS v. UNITED STATES 
AND U.S. INTERNATIONAL TRADE COMMISSION, APPELLEES, and 
CosiPA, ET AL., INTERVENORS 


(Decided: March 23, 1984) 


D.B. King, of Pittsburgh, Pennsylvania, argued for appellants. With him on the 
brief were J.J. Mangan, C.D. Mallick, L. Ranney and P.J. Koening. 

David M. Cohen, of Washington, D.C., argued for appellee U.S. With him on the 
brief were Richard K. Willard, Acting Assistant Attorney General and Francis J. 
Sailer. 

Michael H. Stein, of Washington, D.C., argued for appellee ITC. With him on the 
brief was Michael P. Mabile. 

Christopher Dunn, of Washington, D.C., argued for intervenors COSIPA. 

Griffin B. Bell, of Atlanta, Georgia, argued for Amicus Corp. Counsel. With him 
on the brief were John C. Staton, Jr. and Scott A. Wisser. 

Nancy A. Nord, of Washington, D.C., was on the brief for Amicus Curiae Ameri- 
can Corporate Counsel Association. 

Pierre F. de Ravel d’ Esclapon, of New York, New York, Lewis E. Leibowitz, of 
Washington, D.C., Peter D. Suchman, of Washington, D.C. and Milo G. Coerper, of 
Washington, D.C., were on the brief for Amicus Curiae in support of appellees and 
intervenors. 


Appealed from: Court of International Trade. 
Judge WATSON 


Before Markey, Chief Judge, NicHots, Senior Circuit Judge, and 
Kasuiwa, Circuit Judge. 


Markey, Chief Judge. 

Interlocutory appeal on a certified question arising from a deci- 
sion of the Court of International Trade (CIT) ! denying U.S. Steel’s 
(USS) corporate in-house counsel access to confidential information. 
We vacate and return. 


1 Republic Steel Corp. v. United States, 572 F. Supp. 275 (Ct. Int’l Trade 1983). 
16 
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BACKGROUND 


In Republic Steel Corp., supra, note 1, an action involving a nega- 
tive preliminary injury determination by the International Trade 
Commission (ITC), the CIT denied a motion for access by USS’ in- 
house counsel to certain confidential information while granting 
access to counsel retained by other parties. Relying on an earlier 
decision in U.S. Steel Corp. v. United States, 569 F. Supp. 870 (Ct. 
Int’l Trade 1983), vacated on other grounds, slip op. 84-12 (Ct. Int’l 
Trade Feb. 24, 1984), the court reiterated its view that the possibil- 
ity of inadvertent disclosure by in-house counsel warranted denial 
of access. 572 F. Supp. at 276. That earlier decision, specifically in- 
corporated into the decision on appeal here, acknowleged USS’s 
need for the information but said that the information’s nature 
and volume required a focus on the possibility of inadvertent dis- 
closure. Though it accepted representations that the present in- 
house counsel are not involved in competitive decisions, the CIT 
nonetheless denied access to in-house counsel because of their “gen- 
eral position” and “reasonable assumptions that they will move 
into other roles.” 

The CIT certified the access question in its decision. 572 F. Supp. 
at 277. This court granted USS’s petition for review of that ques- 
tion on November 10, 1983, under 28 U.S.C. § 1292(a\(1), as amend- 
ed by Federal Courts Improvement Act of 1982, Pub. L. No. 97-164, 
§ 125(a), 96 Stat. 25, 36 (1982). 

The case has proceeded with access granted to retained counsel 
and denied to in-house counsel. 

The United States joins USS in arguing that the CIT’s decision 
constitutes a per se ban on access by in-house counsel and should 
be reversed in favor of a case-by-case balancing test without regard 
to whether counsel are in-house or retained. 

The ITC takes no position on the present court-denial of access, 
but seeks to preserve its right to deny access by in-house counsel at 
the administrative level. Intervenors Companhia Siderurgica Paul- 
ista, S. A. (COSIPA) and Usinas Siderurgicas de Minas Gerais, S. 
A., of Brazil and Companhia Siderurgica Nacional are exporters of 
steel products seeking affirmance of the present denial. European 
exporters filed a brief amici curiae urging affirmance. Bethlehem 
Steel Corporation filed a brief amici curiae in support of reversal. 


ISSUE 


Whether the CIT erred in denying the present motion for access. 


OPINION 


The authority of the CIT under 19 U.S.C. § 1516a(b\(2)(B) to con- 
trol access to confidental information in cases before it is not in 
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dispute.” In exercising that control in this case, the CIT carefully 
reviewed Atlantic Sugar, Lid. v. United States, 85 Cust. Ct. 133, 
C.R.D. 80-18 (1980) and available authorities dealing with access in 
other fields of law, made clear that its rationale carried no reflec- 
tion on the unquestioned integrity and unblemished record of USS’ 
in-house counsel in adhering to protective orders, and indicated 
that retention of outside counsel was a reasonable way for USS to 
satisfy its recognized need for the requested information. Serving 
the interest of early and just resolution, the CIT certified to this 
court the question of whether access may be denied solely because 
of counsel’s in-house status. 

Emphasizing congressional concern for confidentiality and the 
statutory provision, 19 U.S.C. § 1516a(b\(2)(B) for maintenance of 
confidentiality, the CIT denied access. It did so, however, only to in- 
house counsel, because of its concern, as it said, “solely with the 
greater risk of inadvertent disclosure within the corporate setting” 
(CIT’s emphasis). 

Because what the CIT called the “extremely potent” information 
in this case fills several volumes and is intermixed with nonconfi- 
dential information, the CIT said “its nature and volume place it 
beyond the capacity of anyone to retain in a consciously separate 
category” and that “it is humanly impossible to control the inad- 
vertent disclosure of some of this information in any prolonged 
working relationship.” The CIT recognized that those statements 
applied equally to retained counsel, but also recognized that apply- 
ing it to both in-house and retained counsel would render adversar- 
ial proceedings impossible. 

The CIT’s well-taken concern for the nature and scope of the in- 
formation would be eminently applicable to (and would doubtless 
complicate) the crafting of a suitable protective order. That con- 
cern, coupled with the CIT’s emphasis on protection of confidential- 
ity might have justified denial of access to all and sundry. Once it 
became clear that access must be granted, however, it was error to 
deny access solely because of in-house counsel’s “general position” 
and “reasonable assumptions” that present in-house counsel will 
move into other positions within USS. 

The denial of access here rested on the court’s stated general as- 
sumption that there is “a greater likelihood of inadvertent disclo- 
sure by lawyers who are employees committed to remain in the en- 
vironment of a single company’. Denial or grant of access, howev- 
er, cannot rest on a general assumption that one group of lawyers 
are more likely or less likely inadvertently to breach their duty 
under a protective order. Indeed, it is common knowledge that 
some retained counsel enjoy long and intimate relationships and 


219 U.S.C. § 1516a(bX2XB) provides: 

Confidential or privileged material.—The confidential or privileged status accorded to any documents, 
comments, or information shall be preserved in any action under this section. Notwithstanding the _—- 
ing sentance, the court may examine, in camera, the confidential or privileged material, and may disclose 

material under such terms and conditions as it may order. 
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activities with one or more clients, activities on occasion including 
retained counsel’s service on a corporate board of directors. Ex- 
change of employees between a client and a retained law firm is 
not uncommon. Thus the factual circumstances surrounding each 
individual counsel’s activities, association, and relationship with a 
party, whether counsel be in-house or retained, must govern any 
concern for inadvertent or accidental disclosure. 

The CIT distinguished in-house from retained counsel because, as 
it said, “a clear and more sustained relationship can be presumed 
as an outgrowth of the employer-employee relationship”. It there- 
fore saw exclusion of in-house counsel as providing “a meaningful 
increment of protection”. Like retained counsel, however, in-house 
counsel are officers of the court, are bound by the same Code of 
Professional Responsibility, and are subject to the same sanctions. 
In-house counsel provide the same services and are subject to the 
same types of pressures as retained counsel. The problem and im- 
portance of avoiding inadvertent disclosure is the same for both. 
Inadvertence, like the thief-in-the-night, is no respecter of its vic- 
tims. Inadvertent or accidential disclosure may or may not be pre- 
dictable. To the extent that it may be predicted, and cannot be ade- 
quately forestalled in the design of a protective order, it may be a 
factor in the access decision. Whether an unacceptable opportunity 
for inadvertent disclosure exists, however, must be determined, as 
above indicated, by the facts on a counsel-by-counsel basis, and 
cannot be determined solely by giving controlling weight to the 
classification of counsel as in-house rather than retained.* 

Meaningful increments of protection are achievable in the design 
of a protective order. It may be that particular circumstances may 
require specific provisions in such orders. In such cases, the order 
would be developed in light of the particular counsel’s relationship 
and activities, not solely on a counsel’s status as in-house or re- 
tained. 

In a particular case, e.g., where in-house counsel are involved in 
competitive decisionmaking, it may well be that a party seeking 
access should be forced to retain outside counsel or be denied the 
access recognized as needed. Because the present litigation is ex- 
tremely complex and at an advanced stage, and because present in- 
house counsel’s divorcement from competitive decisionmaking has 
been accepted by the CIT, forcing USS to rely on newly retained 
counsel would create an extreme and unnecessary hardship. 

Our decision here bears no relation to, and can have no effect on, 
ITC’s rule establishing a per se ban on disclosure to in-house coun- 
sel in its administrative proceedings. That rule is not before the 
court. The policy of an administrative agency faced with specific 
tasks and deadlines cannot of course control a trial court’s discre- 


’The parties have referred to involvement in “competitive decisionmaking” as a basis for denial of access. The 
phrase would appear serviceable as sherthand for a counsel’s activities, association, and relationship with a 
client that are such as to involve counsel’s advice and participation in any or all of the client’s decisions (pric- 
ing, product design, etc.) made in light of similar or corresponding information about a competitor. 
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tion in managing the litigation before it. Congress has granted dis- 
cretion to control access to confidential information, in cases like 
the present, to the CIT. Whether the exercise of that discretion in 
the course of litigation would unacceptably “chill” the willingness 
to disclose such information at the administrative level is a matter 
for the Congress. On the other hand, our holding here, that access 
be retained as well as in-house counsel should be governed by the 
facts, may serve to reassure disclosures of confidential information. 

It is unnecessary for us to resolve the parties’ dispute over 
whether the apparent emphasis on confidentiality in 19 U.S.C. 
§ 1516a(b\(2(B), or the asserted emphasis on discovery in Rule 26, 
Fed.R.Civ.P. should control in this case. Though the requirement to 
consider the facts rather than status of counsel sounds in Rule 26 
terms, it relates here only to cases in which the court has decided 
to grant access in accord with the authorization in the second sen- 
tence in 19 U.S.C. § 1516a(b)(2)(B), supra, note 2. Nothing here said 
diminishes the clear authority of the CIT to deny access to all 
where the specific facts indicate a probability that confidentiality, 
under any form of protective order, would be seriously at risk. We 
do not here reverse the denial of access from which the certified 
question arose. Nor do we order a grant of access in the case listed 
in note 1, supra. We hold only that status as in-house counsel 
cannot alone create that probability of serious risk to confidential- 
ity and cannot therefore serve as the sole basis for denial of access. 

We have considered and find it unnecessary to discuss the argu- 


ments: that the CIT was here creating a per se rule requiring 
denial to all in-house counsel of access to any confidential informa- 
tion in all future cases; that the denial of access here constituted a 
violation of USS’ right to choice of counsel or a disenfranchising of 
counsel without due process; that Rule 26, Fed.R.Civ.P., rather 
than 19 U.S.C. § 1516a(b\(2)(B), should have been applied; and that 
the “staleness” of the information sought should dictate access. 


CONCLUSION 


The certified question (whether access may be granted to re- 
tained and denied to in-house counsel solely on a presumption that 
inadvertent disclosure by the latter is more likely) is answered in 
the negative, i.e, a denial of access sought by in-house counsel on 
the sole ground of their status as in-house counsel is error. In fur- 
ther proceedings, access should be denied or granted on the basis of 
each individual counsel’s actual activity and relationship with the 
party represented, without regard to whether a particular counsel 
is in-house or retained. 


DECISION 


In light of the foregoing, the order denying access to in-house 
counsel in the case listed in note 1, supra, must be vacated, and the 
question returned. 


VACATED and RETURNED 
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(Appeal No. 84-639) 


U.S. Steet CORPORATION, ET AL., APPELLANTS v. UNITED STATES 
AND U.S. INTERNATIONAL TRADE COMMISSION, APPELLEES, and 
COSIPA, ET AL., INTERVENORS 


NIcHOLs, Senior Circuit Judge, dissenting. 

I would affirm because I am not pursuaded that CIT Judge 
Watson abused his discretion. His decision has two things going for 
it this court does not mention. First, he conforms practice in his 
court to that of the ITC. We may say the ITC rule is not before us, 
yet we cannot overlook the anomaly that will exist if the court and 
the ITC enforce conflicting rules respecting the same documents. 
Second, the intervenors, original sources of the information in 
question, are willing for the court to allow disclosure to retained 
but not to in-house counsel. What they think is important because, 
if they consider the litigation is conducted in a manner unfair to 
them and in effect a nontariff barrier to their trade, they could 
withdraw their marbles from our game and invite their own gov- 
ernment to take retaliatory action against United States trade. 

Under all the circumstances, Judge Watson well may have 
thought whatever faults his disposition might suffer from—and 
hardly could he have imagined it was faultless—alternatives were 
worse. Factual inquiry into the relationship of in-house counsel 
with the makers of business policy in their companies, has an ap- 
pearance, it cannot be denied, of greater fairness. One hopes, but 
does not much believe, it will not degenerate in practice into an in- 
vidious effort to throw doubt on the ability—if not the willing- 
ness—of certain members in good standing of the CIT bar, who 
happen to be currently employed as in-house counsel, to resist pres- 
sures to violate protective orders or not to yield “inadvertently.” 
Not in this case, perhaps, but in cases for which this will be a 
precedent. At best a way is found to prolong the litigation and 
make it more costly. The CIT judge will have to lay out a pretty 
rigid method of trial of this issue, one that will keep things within 
seemly limits and not take forever to implement, thus limiting the 
damage to what is endurable. 

I would be, on remand, inclined to consider seriously adoption of 
a simple alternative rule which our court majority also seems not 
to exclude, i.e, if a document is too sensitive to disclose to any 
counsel of record, in good standing as a member of the CIT bar, it 
is too sensitive to disclose to any or all other such counsel. This is, 
I suppose, rejected by the CIT on its theory, as explained by Judge 
Watson, that the second sentence of 19 U.S.C. § 1516a(b\(2)(B) nulli- 
fies the first once the court has examined the material in camera. 
Apparently the effect of the two sentences is believed to be to 
achieve practically nothing different from what Fed.R.Civ. P. 26 
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would effectuate if the Trade Agreements Act of 1979 had said 
nothing. The court majority here implies something different possi- 
bly to be the rule inasmuch as nothing in the second sentence re- 
quires grant of access to anyone. The supposed necessity of discrim- 
inating between retained and in-house counsel is, or may be, some- 
what of a self-created dilemma. While the general rule is that suffi- 
cient necessity on the part of the discovering litigant will override 
any degree of sensitivity, this may not be so where § 1516a(b)\(2)(B) 
is applicable. Such an interpretation would recognize the differ- 
ences in litigation where foreign traders and governments are so 
strongly interested in the procedure as well as the outcome, and re- 
lieves Congress of the imputation of having enacted futile “weasel” 
words. The matter has not been briefed and I do not wish to seem 
to rule upon it, even if, writing as a minority, I could. It seems to 
me that, without discriminating among counsel or having to decide 
who is trustworthy, a court might find some other way of dealing 
with the problem. For example, a court appointed expert, accept- 
able to both sides for expertise and impartiality, might examine 
the documents and advise the court as to what they reveal, in sani- 
tized terms sufficient to support a legal conclusion, yet not divulg- 
ing business or trade secrets. 

At any rate, the effect of the decision below, if it had stood, and 
if United States Steel had still refused to retain outside counsel as 
the CIT judge hoped it would, is not necessarily denial of justice to 
United States Steel, but a different thing, denial of the benefit of 
house counsel’s advocacy. If United States Steel’s counsel cannot 
examine these papers, it becomes incumbent on the court to exam- 
ine them itself, in camera, and arrive at a just and lawful decision 
using its own very considerable intellectual powers. If this were the 
result, justice might possibly gain instead of losing, and I say this 
not meaning to denegrate the benefit to the court of adversary 
counsel’s advocacy. This is a benefit, a great one, but one the court, 
if it must, can do without. 
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ROQUETTE FRERES AND ROQUETTE CORPORATION, PLAINTIFFS Uv. 
UNITED STATES, DEFENDANT, and PFizER, INC., INTERVENOR 


Court No. 82-5-00636 
Before Bor, Judge. 


Antidumping Duties—Crystalline and Liquid Sorbitol From 
France 


1. 19 U.S.C. § 1677a(d\1)(B) does not permit an adjustment to the 
purchase price of sorbitol from France by virtue of the rebate of 
import levies on corn imported from the United States when the 
EC program authorizes an export refund on the corn content of the 
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merchandise exported whether or not domestic or imported corn 
was used in the manufacture and whether or not prior import 
duties were paid. 

2. Crystalline and liquid sorbitol, both possessing the same 
chemical formula, are two distinct products the manufacture of 
each constituting a separate industry. The affirmative and negative 
determinations on remand by the ITC with respect to material 
injury or the threat thereof to a domestic industry resulting from 
sales of sorbitol from France at less than fair value are supported 
by substantial evidence. 


(Dated March 19, 1984) 


[Final determination of ITA—affirmed. Final affirmative and negative determina- 
tions on remand of ITC—affirmed.] 

Wald, Harkrader & Ross (Joel E. Hoffman, Mark R. Joelson, Marilyn E. Kerst, 
Mark B. Stern, and Kenneth H. Hall, on the briefs) for the plaintiffs. 

Richard K. Willard, Acting Assistant Attorney General (David M. Cohen, Direc- 
tor, Commercial Litigation Branch and A. David Lafer, on the briefs) for the defend- 
ant. 

Barnes, Richardson & Colburn (E. Thomas Honey, Michael A Johnson, and James 
H. Lundquist, on the briefs) for the intervenor. 

Bor, Judge: The above entitled action is before the court pursu- 
ant to Rule 56.1 across motions by plaintiffs, Roquette Freres and 
Roquett Corporation (‘““Roquette”), and intervenor, Pfizer, Inc., each 
challenging in part the administrative determinations upon the 
agency record.! Plaintiffs challenge the final affirmative determi- 
nation of the International Trade Administration (“ITA’’) with re- 
spect to sales at less than fair value of sorbitol from France, and 
the final affirmative determination of the International Trade 
Commission (“ITC”) on remand of material injury to an industry in 
the United States by reason of imports of crystalline sorbitol from 
France. Intervenor contests the ITC’s final negative determination 
on remand of no material injury to the liquid sorbitol industry in 
the United States. 

The pertinent facts are as follows. On June 15, 1981, Pfizer filed 
a petition with the ITA alleging that Roquette was selling sorbitol 
in the United States at less than fair value and that the sales were 
causing material injury to the domestic industry. Pursuant to 19 
U.S.C. § 1673d, the ITA determined that Roquette was selling sorbi- 
tol at less than fair value and published its final affirmative deter- 
mination. Sorbitol From France; Final Determination of Sales at 
Less than Fair Value, 47 Fed. Reg. 6459 (February 12, 1982). The 
ITC, in accordance with 19 U.S.C. § 1673d(b), subsequently deter- 
mined that an industry in the United States was materially injured 
by reason of imports of both crystalline and liquid sorbitol from 


1 For other court opinions in this action, see Roquete Freres v. United States, 7 CIT —, Slip OP. 84-11 (Febru- 
ary 17, 1984) (Memorandum Opinion and Order Denying Plaintiffs’ Motion to dismiss Intervenor’s Counter- 
claim); Requette Freres v. United States, 6 CIT —, Slip OP. 83-137 (December 21, 1983) (Memorandum Opinion 
and Order on Cross-Motion to Dismiss); Roquette Freres v. United States, 6 CIT —, Slip OP. 83-71 (July 18, 1983) 
(Memorandum Opinion and Order to Remand), Roquette Freres v. United States, 4 CIT 239, 554 F. Supp. 1246 
(1982); Roquette Freres v. United States, 4 CIT 128 (1982). 
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France. Sorbitol From France; Inv. NO. 731-TA-44 (Final), 47 Fed. 
Reg. 14981 (April 7, 1982). After setting dumping margins for liquid 
and crystalline sorbitol, the ITA published its final antidumping 
duty order. Sorbitol From France; Antidumping Duty Order, 47 Fed. 
Reg. 15391 (1982). 

Roquette filed a summons challenging the antidumping duty 
order on May 7, 1982. The court granted Pfizer’s motion for inter- 
vention on July 30, 1982. The defendant moved to suspend all fur- 
ther proceedings and to remand the action to the ITC on the basis 
“that substantial questionnaire information relevant to the Com- 
mission’s determination had not been presented to the Commission- 
ers in the Commission’s staff report or during the course of the in- 
vestigation.” 

The court in granting the defendant’s motion directed the ITC: 


To consider in full all relevant information presently in its 
possession or which hereafter may be presented to it as to 
whether an industry was materially injured by reason of im- 
ported sorbitol from France being sold at less than fair value 
[and further ordered] [t]he determination so made by the Com- 
mission shall be returned to this court within a period of sixty 
(60) days from the date of entry of this order. 


6 CIT —, Slip Op. 83-71 (1983). 

On the basis of data obtained in the prior as well as remand in- 
vestigation, the Commission determined that sorbitol imports from 
France constituted two like products affecting two domestic indus- 
tries. For purposes of analysis, the Commission on remand obtained 
separate additional data, not available to the Commission at the 
time of its original determination, for crystalline and liquid sorbitol 
on profitability, capacity, capacity utilization, employment, and ex- 
ports. 

In evaluating the data for each product, the Commission found 
that liquid and crystalline sorbitol imports had different effects on 
the two respective domestic industries. The ITC concluded that de- 
clines in production, commercial shipments, and the market share 
of domestic crystalline sorbitol evidenced material injury to that 
industry. As to liquid sorbitol, however, the ITC determined that 
increased United States production and commercial shipments in 
the first eleven months of 1981 indicated a healthy domestic indus- 
try. 


ITA DETERMINATION 


In its final determination that liquid and crystalline sorbitol 
from France were being, or likely to be, sold in the United States 
at less than fair value, the ITA denied a claimed adjustment to the 
United States purchase price, which Roquette alleged would have 
eliminated the entire dumping margin assessed on imports of 
liquid and crystalline sorbitol. 
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Roquette predicates its claim for an adjustment to the purchase 
price on 19 U.S.C. § 1677a(d)(1\(B). This statute provides for an ad- 
justment to the purchase price of the imported product by an in- 
crease equivalent to: 


The amount of any import duties imposed by the country of 
exportation which have been rebated, or which have not been 
collected, by reason of the exportation of the merchandise to the 
United States. 


Id. (emphasis added).? It is undisputed that Roquette imported 
large quantities of United States corn upon which it paid import 
levies and that Roquette received an export refund based on the 
corn content of the exported sorbitol product. See 18 O.J. Eur. 
Comm. (No. L 281) 1,2,7 (1975); 23 O.J. Eur. Comm. (No. L 3238) 27 
(1980). 

The ITA, however, denied the price adjustment, determining 
that: 


1. The “import levy” and the “export” restitution payments 
are not directly linked to, or dependent upon, on another 
within the context of EC regulations. 

2. The exporters may receive these payments regardless of 
whether or not they imported corn and paid the “import levy.” 


Roquette contends that under § 1677a(d)(1)(B) the ITA must make 
its determination on a “case by case” basis without regard to the 
nature and function of the EC import-export program. The court is 
unable to agree with the plaintiff. Analysis of the EC regulations 
reveals that agricultural products may enter the EC under one of 
two possible processing procedures. Roquette chose not to avail 
itself of the inward processing arrangement, which provides for the 
exemption from agricultural levies on imported goods intended for 
manufacture into products for export.? Instead, Roquette chose a 
procedure which requires the application of two EC regulations 
rather than one. The plaintiff paid import levies on the corn it im- 
ported from the United States into France, 18 O.J. Eur. Comm. 
(No. L 281) 1,2,7 (175). Subsequently, Roquette received export re- 
funds on the corn content of the exporter sorbitol product. 23 O.J. 
Eur. Comm. (No. L 323) 27 (1980). This latter procedure, unlike 


*This statute comports with Article VI(4) of the General Agreement on Tariffs and Trade, which states: 
No product of the territory of any contracting party imported into the territory of any other contracting 
y shall be Subject to antidum; or countervailing uty, by reason of the exemption of such product 
oe * or by reason of the refund of such duties. * 
ral Agreement on Tariffs and Trade, Oct, 30, 1947, 61 Stat. A24, T.1.A.S. No. 1700, 55 U.N.T.S. 214. 
8 201 O.J. Eur. Comm. (No. L 58/1) 75 (1969) 


Article 3 
ae Exemption from customs , aon, a. having equivalent effect and agricultrua! levies shall be grant- 
in accordance with one of the methods: 
(a) The goods shall be s ject To 8 cuioms procedure under which the payment of customs duties, 
— nee oo eee oon and oa cre levies i a suspended througheut the period for which 
main in the Ceramuni 
tee The amount of as cone eae nen charges —— pr effect and agricultural levies appli- 
ee re, ee reimbursement of such duties, charges and levies 
shall be made on exportation of the compensating products obtained thereferm. 
. . 


8. Whore parsgraph 1 (a) ofthis Article apple the competent authorities me require security te be 
given in such form and of such amount as they shall determine. Id. . ” 
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inward processing,* offers no direct link between levies and re- 
funds on imported and exported goods. 

Under the import-export program utilized by Roquette, EC pay- 
ment of the export refund is not by any means dependent on the 
prior payment of import levies. Whenever a French manufacturer 
exports a product containing corn, the aforecited EC regulation 
provides for the payment of an export refund regardless of (1) 
whether or not the firm used imported corn, and (2) whether or not 
the firm paid any import levies. In short, the payment of an import 
levy is not a precondition for the receipt of an export refund. This 
fact alone negates Roquette’s contention that under its chosen 
import-export program it both paid import levies on United States 
corn and received export refunds by reason of the exportation of the 
merchandise to the United States. Roquette admits that “export 
payments were ‘available’ to other persons exporting goods manu- 
factured from Community-origin products upon which no import 
levies were paid.” 

Counsel for plaintiff has fashioned an argument for allowance of 
adjustment to purchase price based on the drawback statute of the 
United States. See 19 U.S.C. § 1313. In considering this argument, 
parties make reference to the legislative history accompanying the 
Antidumping Act of 1921, which originally contained the same lan- 
guage presently in § 1677a(d)(1(B). The Senate Report on the then 
proposed bill stated: “In order that any drawback given by the 
country of exportation upon the exportation of the merchandise 
* * * shall not constitute dumping, it is necessary also to add such 
items to the purchase price.” S. Rep. No. 16, 67th Cong., 1st Sess. 
12 (1921) (emphasis added). The court does not deem this statement 
dispositive of the present determination. It merely serves to in- 
struct that an adjustment to the purchase price should be allowed 
when the country of exportation makes refund payments constitut- 
ing a drawback. It does not attempt to serve as guidance in deter- 
mining whether a drawback exists. 

The United States Court of Customs Appeals defined drawback 
as the “repayment of moneys previously paid in by the exporters 
upon goods previously imported.” Nicholas & Co. v. United States, 
7 Ct. Cust. Appls., 97, 110 (1916), aff'd, 249 U.S. 34 (1919). The pur- 
poses of the drawback provision are: 


Not only to build up an export trade, but to encourage man- 
ufactures in this country, where such manufactures are intend- 
ed for exportation, by granting a rebate of duties upon the raw 
or prepared materials imported, and thus enabling the manu- 
facturer to compete in foreign markets with the same articles 
manufactured in other countries. 


* This court expressly withholds judgment on whether the inward processing arrangement comes within the 
statutory provision of 19 U.S.C. § 1677a(dX1XB). 
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Tide Water Oil Co. v. United States, 171 U.S. 210, 216 (1898). See 
United States v. National Sugar Refining Co., 39 CCPA 96, 99 
(1951). 

Roquette submits that it used either imported corn or domestic 
EC corn of like kind and quality to manufacture sorbitol which it 
exported to the United States within a two year period from the 
time of its importation of the United States corn. This practice Ro- 
quette likens to the substitution provisions contained in the United 
States drawback statute. It is acknowledged that the United States 
drawback statute permits repayment of duties when domestic mer- 
chandise is substituted for duty-paid merchandise of the same kind 
and quality, and used in the manufacture or production of articles 
within a period not to exceed three years from receipt of the im- 
ported merchandise. 19 U.S.C. § 1313(b). However, as previously 
stated, the EC payment of the export refund is not dependent on 
the prior importation of a given quantity of duty-paid merchandise. 
This distinction negates any contention that the import-export 
system used by Roquette is a drawback which qualifies for a price 
adjustment under § 1677a(dX1\(B).5 Both the EC import levy and 
the export refund are determined principally on the basis of the 
difference between the world and EC price of corn. See 18 O.J. Eur. 
Comm. (No. L 281) 6, 7 (1975) (import levy) and 23 O.J. Eur. Comm. 
(No. L 323) 27 (1980) (export refund). The calculation requires no 
correlation between the corn in the exported sorbitol and the duty- 
paid imported corn in terms of quantity, identity, or quality. 

The court concludes that the ITA acted in accordance with law 
in denying the price adjustment claimed by the plaintiff and in 
performing all other aspects of its determination. 


ITC NEGATIVE DETERMINATION 


The intervenor challenges the ITC negative determination on 
remand as to liquid sorbitol alleging that the ITC should have 
found one sorbitol industry producing one like product albeit in 
two forms—liquid and crystalline. Pfizer does not contend that the 
finding of no material injury to the liquid sorbitol industry in the 
United States is unsupported by substantial evidence. 

The Trade Agreements Act of 1979 defines “industry” as “the do- 
mestic producers as a whole of a like product, or those producers 
whose collective output of the like product constitutes a major pro- 
portion of the total domestic production of that product.” 19 U.S.C. 
§ 1677(4.A) (emphasis added). Like products are “product[s] which 
[are] like, or in the absence of like, most similar in characteristics 
and uses with; the article[s] subject to an investigation under this 
subtitle.” 19 U.S.C. § 1677(10). 


5 Under the substitution provision of United States drawback law, the experter of domestic merchandise must 
keep records on the “quantity, identity, kind, and quality of the duty-pai id merchandise * * * designated as the 
basis for the allowance of drawback on exported articles.” 19 C.F.R. § 22.i(aX(1) (1983). 
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It is undisputed that domestic liquid sorbitol is the “like prod- 
uct” of French liquid sorbitol, and that domestic crystalline sorbitol 
is the “like product” of French crystalline sorbitol. The basic 
issues, however, raised by Pfizer’s challenge are (1) whether liquid 
and crystalline sorbitol are two separate products comprising two 
industries, and (2) whether “available data permit the separate 
identification of [liquid and crystalline sorbitol] production in terms 
of such criteria as the production process or the producer’s profits.” 
19 U.S.C. § 1677(4\(D) (emphasis added). 

In determining that liquid and crytalline sorbitol are two distinct 
products, the ITC properly considered their different characteris- 
tics and uses. Although liquid and crystalline sorbitol possess the 
same chemical formula, they have different physical characteristics 
after production.* Whereas liquid sorbitol is an aqueous substance 
consisting of approximately thirty percent water, crystalline sorbi- 
tol is a solid containing only about three percent water. The manu- 
facture of crystalline sorbitol involves the concentration of liquid 
sorbitol through the use of additional plants, facilities, and equip- 
ment which require further substantial capital outlay. The extra 
production process causes crystalline sorbitol to sell at a much 
higher price than liquid sorbitol. 

The two sorbitol products have distinct and dissimilar end uses 
which prevent their interchangeability. Crystalline sorbitol is pri- 
marily used in sugarless gums, mints, and other confections. Liquid 
sorbitol is used in toothpastes, cosmetics, foods, pharmaceuticals, 
industrial surfactants, and plastics. The record establishes that, 
“folnly crystalline sorbitol can be used in gum and candies and 
only liquid sorbitol is used in certain toothpastes, detergents, and 
cosmetics. * * * In almost every case, liquid sorbitol cannot be sub- 
stituted for crystalline sorbitol and crystalline sorbitol is not substi- 
tuted for liquid sorbitol. * * *” 7 

In the legislative history of the Trade Agreements Act of 1979, 
the Senate commented on the factors relevant to an analysis of the 
impact of dumping on domestic producers: 


In examining the impact of imports on-the domestic produc- 
ers comprising the domestic industry the ITC should examine 
the relevant economic factors (such as profits, productivity, em- 
ployment, cash flow, capacity utilization, etc.) as they relate to 
the production of only the like product, if available data per- 
mits a reasonably separate consideration of the factors with re- 
spect to production of only the like product. 


S. Rep. No. 249, 96th Cong., 1st Sess. 83-84 (1979) (emphasis added). 
It is incumbent on the ITC to acquire all obtainable or accessible 
information from the affected industries on the economic factors 


® Both liquid and crystalline sorbitol are hexitols bearing the same chemical formula, CsHs(OH). 
7 ITC Remand Record (Confidential), Document 14 at 8. 
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necessary for its analysis.* In the ITC investigation, separate data 
was obtainable or accessible on liquid and crystalline sorbitol. Do- 
mestic producers were able either to identify separate production 
costs for their two respective sorbitol operations or make cost allo- 
cations for the two products according to reasonable accounting 
procedures. A change in the format of the industry questionnaires 
on remand enabled the Commission to obtain reliable data on the 
separate production of crystalline and liquid sorbitol with regard to 
profitability, production, capacity, and employment. 

The focus of the ITC’s remand investigation was on the sole pro- 
ducers of both liquid and crystalline sorbitol in the United States— 
Pfizer and Imperial Chemical Industries, Ltd. (“ICI”). The record 
reveals that Pfizer treates its sorbitol operations as two “cost cen- 
ters,” identifying production costs separately for liquid and crystal- 
line sorbitol. The firm prepares division level financial statements 
on both products. For the purposes of the Commission’s question- 
naire, the firm has allocated general selling and administrative ex- 
penses to their liquid and crystalline sorbitol operations on the 
basis of their respective sales. Pfizer admits that it does not “criti- 
cize the methodologies brought to bear by the Commission staff on 
the data available from the domestic producers of sorbitol.” 

Unlike Pfizer, ICI has prepared separate financial statements on 
liquid and crystalline sorbitol only since 1982. During the period of 
investigation (January 1-June 30, 1981), ICI did not make separate 
internal reports on the two sorbitol products. By using reasonable 
accounting methodology similar to that used by the company since 
1982, however, ICI was able to identify separately liquid and crys- 
talline sorbitol production for the period under investigation. ICI 
submitted separate data on both products to the Commission staff 
in response to the post-remand questionnaire. 

Pfizer further contends that the Tariff Schedules of the United 
States (TSUS), in providing only one classification for both liquid 
and crystalline sorbitol,® require the ITC to treat the same as one 
like product. A TSUS classification does not govern an ITC deter- 
mination: . 


The determinations under the antidumping law may proper- 
ly result in the creation of classes which do not correspond to 
classifications found in the tariff schedules or may define or 
modify a known classification in a manner not contemplated or 
desired by the Customs Service. 


* In Budd Co. v. United States, 1 CIT 67, 507 F. Supp. 997 (1980), this court had occasion to examine the mean- 
ing of the term “available” in the context of 19 U.S.C. § 1673b(a). When the ITC makes its preliminary determi- 
nation of reasonable indication of injury pursuant to this statute, it must obtain the “best information availa- 
ble.” The court defined available as used in the statute in accordance with its common meaning: “In so doing, it 
is clear that all information that is ‘accessible or may be obtained,’ from whatever its source may be, must be 
reasonably sought by the Commission.” 1 CIT at 75, 507 F. Supp. at 1003-04. It follows that the ITC should 
exercise no less diligence in acquiring data for a final determination. 

® TSUS Item No. 493.68. 
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Royal Business Machines v. United States, 1 CIT 80, 87 n.18, 507 F. 
Supp. 1007, 1014 n.18 (1980), aff'd, 669 F.2d 692 (CCPA 1982). This 
court again has stated: 


[I]t is the ITA which directs customs to assess antidumping 
duties on given classes or kinds of merchandise and it is Cus- 
toms which serves at the behest of the ITA in administering 
the antidumping duty law. 


Diversified Products Corp. v. United States, 6 CIT —, Slip Op. 83-96 
(September 27, 1983). 


ITC AFFIRMATIVE DETERMINATION 


From the separate data on the production of liquid and crystal- 
line sorbitol, the ITC further determined on remand that an indus- 
try in the United States was materially injured by reason of im- 
ports of crystalline sorbitol from France. 

Roquette contends that the ITC improperly based its determina- 
tion in part on information submitted off the record to the Commis- 
sion’s staff. This alleged impropriety related to an agreement be- 
tween ICI and the ITC General Counsel to allow the Commission 
staff to examine certain confidential data at ICI’s office without 
taking notes on the disclosed information. In a letter written on 
August 12, 1983, the General Counsel set forth the purpose of the 
field trip to ICI.1° Although the language used in this letter does 
not make clear whether ICI, at that time, had completed the ques- 
tionnaire and submitted it to the ITC, the memoranda of the Com- 
mission staff made on the August 18, 1983 field trip do make the 
purpose and scope of the agreement more apparent. 

On this field trip, the Commission staff reviewed ICI internal 
documents on profitability and costs to determine whether the 
methodology proposed by the firm to report separate data on liquid 
and crystalline sorbitol was comparable to the accounting method- 
ology used by Pfizer.11 The express purpose of the ICI visit was not 
to verify specific calculations or data submitted by ICI in its ques- 
tionnaire responses, but to ascertain the reasonableness of the pro- 
posed methodology to allocate costs between liquid and crystalline 
sorbitol. The Commission only examined those figures contained in 
the questionnaire responses which became a part of the agency 
record. All information obtained at the meeting as to methodology 


10 Text of letter from Michael H. Stein, ITC General Counsel, to Lance E. Tunick, attorney for ICI Americas, 
Inc.: 


As per your conversation today with Bill Perry of our office, ICI has agreed to fill out the producer’s 
questionnaire on Sorbitol from France (Court Remand). ICI has also agreed to allow the Commission’s per- 
sonnel to examine at ICI’s office confidential documents and memoranda, such as cost basis, which support 
peace responses or will help explain the method used to allocate figures to the different types of 
sorbitol. 

We have that the Commission’s staff will not take any notes or copy any figures disclosed in the 
confidential documents which are examined at ICI’s office. Further, any memorandum submitted to the 
Commission will not disclose any of ICI’s confidential figures disclosed to the staff other than those in the 
questionnaire responses. 

11 The Commission staff met with both Pfizer and ICI prior to the time they completed their questionnaire 
responses to discuss these concerns. 
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was made available to the Commissioners in the form of memoran- 
da which are also a part of the record herein.!? 

To further dispel the appearance of impropriety which might 
ensue from Roquette’s accusation that the staff field trip was a 
“secret meeting,’ government counsel calls attention to the fact 
that the Commission staff, although not required to do so by stat- 
ute, made a record of the ICI meeting containing all the necessary 
information demanded for an ex parte meeting. 19 U.S.C. 
§ 1677f(aX(3). Although the statute presently is applicable only to ex 
parte meetings of Commissioners with interested parties or other 
persons providing factual information, the staff field memoranda 
satisfy the statutory requirements with respect to revealing the 
identity of persons present, date, time and place of the meeting, 
and a summary of the matters discussed. Id. 

The court recognizes that the ITC should meticulously avoid any 
semblance of secrecy appearing in connection with an investigation 
performed by its staff. However, in the absence of specific evidence 
indicating that the staff has conducted examinations in a covert 
manner, this court will not indulge in speculation that impropri- 
eties were committed in the course of an investigation. 

Roquette further maintains that the ITC finding of material 
injury to the crystalline sorbitol industry in the United States is 
unsupported by substantial evidence. Specifically, the plaintiffs 
contend that the ITC failed to obtain available data on domestic 
crystalline producers’ production costs, and full year 1981 profits 
and losses. Additionally, Roquette asserts that the evidence fails to 
establish that crystalline sorbitol imports caused material injury to 
the domestic industry. 

Plaintiff contends that the ITC record on remand does not con- 
tain full year 1981 data on profit and loss for domestic producers of 
crystalline sorbitol. In its responses to the original questionnaire, 
Pfizer reported separate data on liquid and crystalline sorbitol as 
to its profit and loss for the period January-November 1981 on the 
bais of estimated rather than actual costs.1* However, to eliminate 
any distortion that might result from the use of data consisting of 
estimated costs, the Commission staff on remand requested Pfizer 
to provide data for the eleven month period on the basis of actual 
costs. The record discloses that both Pfizer and ICI did in fact pro- 
vide profit and loss data for the interim period as well as for full 
year 1981 based on actual costs.14 A comparison of the data ob- 
tained from the eleven month period with that from full year 1981 
reveals that the ratio of net operating profit to net sales for crystal- 
line sorbitol was the same for both periods. Since the eleven month 
data was reported on the same basis (actual costs) as the full year 
1981 data and the analysis performed on these data bases produced 


12 TTC Remand Record (Confidential), Document 17B. 

18 The Commission staff used eleven month data in its investigation and report, because Pfizer closes its plant 
in December. 

14 TTC Remand Record (Confidential), Documents 17.01 and 17.04. 
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comparable results, the ITC was justified in accepting the interim 
period data in its determination of material injury. 

The fact that the administrative record does not contain a sepa- 
rate table for domestic crystalline producers’ production costs (as it 
does for liquid sorbitol), cannot serve as justification for Roquette’s 
contention that the Commission had no basis for calculating profit- 
ability ratios and thus, its material injury determination was “fa- 
tally infirm.” Aggregate data on cost of goods sold is contained in 
another table on crystalline sorbitol producers’ profit and loss expe- 
rience.15 The ITC requested and obtained information on the pro- 
duction costs for crystalline sorbitol as it had done for liquid sorbi- 
tol. The fact that the Commission staff presented the available data 
to the Commission in the form of questionnaire responses instead 
of tabular form is within the realm of administrative discretion 
and not subject to judicial censure absent some showing of improp- 
er administrative procedure. 

The data presented in the administrative record on remand 
offers substantial evidence for the conclusion that the domestic 
crystalline sorbitol industry has suffered material injury. The 
record well supports the Commission findings of a substantial de- 
cline in United States production and commercial shipments of 
crystalline sorbitol. During the years 1978-81, the capacity of do- 
mestic producers of crystalline sorbitol remained relatively stable 
whereas their capacity utilization experienced a dramatic decline. 
The record also indicates decreases in domestic employment, 
wages, and hours worked in the crystalline sorbitol industry. Final- 
ly, and most importantly, the record indicates a weakening of the 
financial position of the domestic crystalline sorbitol industry as 
evidenced by the absolute decline in net operating profit and its 
relative decline in comparison to net sales. 

The ITC determination on remand sets forth three findings relat- 
ing to material injury by reason of sales at less than fair value. 
The Commission found a causal connection between less than fair 
value sales of crystalline sorbitol from France and the material 
injury to the domestic industry in that: (1) French imports in- 
creased “absolutely and relative’ to domestic consumption, (2) do- 
mestic producers experienced a considerable amount of lost sales 
due to imports, and (3) Roquette undersold its domestic competitors 
during 1978-80. The foregoing findings are based on substantial 
evidence. Although the record admittedly contains evidence which 
might suggest a different conclusion, the statute does not mandate 
a weighing of factors, which might contribute to the overall injury 
to an industry, when the factors given by the ITC as a basis for its 
determinations of material injury are supported by substantial evi- 
dence on the record. H. Rep. No. 317, 96th Cong., 1st Sess. 47 (1979). 

From a review of the record in the instant action, the court con- 
cludes that: 


15 TTC Remand Record (Cenfidential), Document 15 at A-45. 





34 DECISIONS OF U.S. COURT OF INTERNATIONAL TRADE 


(1) The affirmative determination of the ITA on the matter of 
less than fair value sales of Sorbitol from France, and 

(2) The affirmative determination of the ITC as to material 
injury to a United States industry by reason of imports of crystal- 
line sorbitol from France, and 

(8) The negative determination of the ITC as to no material 
injury to a United States industry by reason of imports of liquid 
sorbitol from France 
are affirmed. 

Judgment affirming the determinations of the ITA and the ITC 
on remand will be entered accordingly. 


(Slip Op. 84-23) 


SouTHWEST FLORIDA WINTER VEGETABLE GROWERS ASSOCIATION, 
PaLM BEACH-BROWARD FARMERS COMMITTEE FOR LEGISLATIVE 
Action, INc., AND SouTH FLORIDA TOMATO AND VEGETABLE 
GROWERS, INC., PLAINTIFFS v. UNITED STATES, DEFENDANT, and 
West Mexico VEGETABLE DISTRIBUTORS ASSOCIATION, INTERVE- 
NOR 


Court No. 80-4-00577 
Before: CARMAN, Judge. 


Opinion and Order 


[Defendant’s cross-motion for judgment affirming the administrative determina- 
tion granted.] 


(March 21, 1984) 


Van Ness, Feldman, Sutcliffe, Curtis & Levenberg, P. C., (Gerry Levenberg, P.C., 
Gary D. Bachman, and Jeffrey S. Christie, on the motion) for the plaintiffs. 

Richard K. Willard, Acting Assistant Attorney General; David M. Cohen, Direc- 
tor, Commercial Litigation Branch, Civil Division (Alexander Younger, Senior Trial 
Counsel, on the cross-motion); (William D. Hunter, Attorney Adviser, Office of the 
General Counsel, Import Administration, United States Department of Commerce, 
of counsel, on the cross-motion) for the defendant. 

Arnold & Porter, (Patrick F. J. Macrory, Kenneth A. Letzler, Bijan Amini, and 
John M. Campbell on the motion) for the intervenor. 


CaRMAN, Judge: This matter is before me on plaintiffs’ motion 
for review of administrative determinations upon an agency record 
filed pursuant to Rule 56.1 of the Rules of this court, challenging 
the Final Determination of Sales at Not Less Than Fair Value by 
the Department of Commerce (Commerce) in the antidumping in- 
vestigation concerning certain fresh winter vegetables from 
Mexico, 45 Fed. Reg. 20,512 (March 28, 1980). Plaintiffs argue this 
determination by Commerce was unsupported by substantial evi- 
dence in the record and otherwise was not in accordance with law. 

This case presents a novel issue of whether Commerce may disre- 
gard a substantial number of below cost sales, reflecting the perish- 
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able nature of produce, in determining whether sales were made at 
less than fair value under our antidumping laws. It is an important 
determination not only to the parties to this action but to the do- 
mestic and Mexican produce industries as a whole. The procedural 
history of the case is undisputed and follows here. 

Plaintiffs filed a petition with the United States Treasury De- 
partment (Treasury) on September 12, 1978, alleging certain fresh 
winter vegetables—-tomatoes, squash, eggplant, bell peppers and cu- 
cumbers—were imported from Mexico between November 1, 1977, 
and April 30, 1978, and were being sold in the United States at less 
than fair value within the purview of Section 201 of the Antidump- 
ing Act of 1921, as amended, ch. 14, § 201, 42 Stat. 9, 11 (repealed 
1979). The petition of plaintiffs alleged that Southern Florida and 
the State of Sinaloa, Mexico, provided the source of virtually all 
fresh winter vegetables for markets in the United States and that 
Nogales, Arizona, was the point of importation for over 95 percent 
of all winter vegetables from Mexico. 

After many extensions from the commencement of the antidump- 
ing investigation on October 19, 1978, Treasury issued on Novem- 
ber 5, 1979, a Tentative Determination of Sales at Not Less Than 
Fair Value. 44 Fed. Reg. 63,588 (1979). Subsequently, the antidump- 
ing investigation was transferred to Commerce on January 1, 
1980.1 Commerce continued the investigation after having deter- 
mined that the transition rules of the Trade Agreements Act of 
1979, Pub. L. No. 96-39, §§ 102-107, 93 Stat. 189, covered investiga- 
tions of less than fair value sales in which a tentative negative de- 
termination had been made by Treasury prior to the effective date 
of the 1979 Act.? Treasury’s preliminary negative determination 
was treated as though it had been issued by Commerce on January 
1, 1980, under Section 733 of the Tariff Act of 1930, as amended, 19 
U.S.C. § 1673b (1982). 

On March 24, 1980, Commerce issued a Final Determination of 
Sales at Not Less Than Fair Value pursuant to Section 735 of the 
Tariff Act of 1930, as amended, 19 U.S.C. § 1673d (1982). See 45 Fed. 
Reg. 20,512 (1980). 


1 The antidumping provisions of the Trade Agreements Act of 1979, 19 U.S.C. § 1673-1675 (1982), became effec- 
tive on January 1, 1980, repealing and replacing the Antidumping Act of 1921, see 19 U.S.C. § 1671 note (1982). 
The administration of the antidumping laws was transferred from the Department of Treasury to the Depart- 
ment of Commerce by Reorganization Plan No. 3 of 1979, 44 Fed. Reg. 68,273 (1979), made effective as of Janu- 
ary 2, 1980 by Exec. Order No. 12,188, 45 Fed. Reg. 989 (1980). 

2 Section 102(bX2) of the Trade Agreements Act of 1979, Pub. L. No. 96-39, 93 Stat. 189 (codified at 19 U.S.C. 
§ 1671 note (1982)), a in rtinent part: 

If the Secretary has ma "ae ee determination, but not a final determination, that impo: 

* are being or are likely to be sold * * * at less than fair value, the investigation shall be ade 
and the matter previously under investigation shall be subject to the provisions of title VII of the Tariff Act 
of 1930 * * * as if the preliminary determination under the Antidumping Act, 1921, * * * were a prelimi- 
nary determination oan ler Section 733 

Id. There had been some doubt as to whether the Act covered tentative negative determinations. The House 
Report on the 1979 Act, however, indicates congressional intent that all tentative determinations be covered by 
the transition rules. The House Report states: “With respect to pending antidumping and countervailing duty 
investigations, the last determination made under the old law will be treated as having been made under new 
law and the time limits and procedures of the new law will subsequently apply.” H.R. Rep. No. 317, 96th Cong., 
1st Sess. 78. The Senate Report reflects a similar intent. See S. Rep. No. 249, 96th Cong., Ist Sess. 102, reprinted 
in 1979 U.S. Code Cong. & Ad. News, 381, 488. 
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Plaintiffs argue the determination by Commerce that the subject 
merchandise was not being, and was not likely to be, sold in the 
United States at less than fair value is unsupported by substantial 
evidence in the record and is not in accordance with the law. Plain- 
tiffs’ contentions in essence are: (1) Commerce erred in using the 
third country sales methodology rather than the constructed value 
methodology in determining foreign market value because a sub- 
stantial number of third country sales at below cost existed making 
the valuation inaccurate; (2) Commerce improperly refused to disre- 
gard a substantial amount of below cost sales in contravention of 
19 U.S.C. § 1677b(b); (8) Commerce made “adjustments” directly to 
the price differentials produced by the third country sales compari- 
sons that were not authorized by 19 U.S.C. § 1677b(a)(4), nor was 
there substantial evidence to support the “adjustments”; and, (4) 
Commerce’s use of “regression analysis’ to determine whether 
sales in the United States were at prices less than the established 
foreign market value is not authorized by 19 U.S.C. § 1677b(f). 

Defendant has responded to plaintiffs’ arguments, noting: (1) the 
1979 Act establishes a general preference for the use of third coun- 
try sales over constructed value; (2) the decision to include up to 50 
percent below cost sales is supported by uncontroverted evidence 
and is authorized by statute; (3) “adjustments” were not made to 
the dumping margins or to any other figures for either quality, 
ripeness or time of day of sale; and, (4) regression analysis is a 
widely accepted statistical test and was appropriate in this case. 

With respect to the regression analysis issue, intervenor built a 
record on this issue by submitting the views of four eminent au- 
thorities in statistics and econometrics. Intervenor supported the 
use of regression analysis arguing at the administrative level, as 
well as before this court, that it is the best tool to analyze the enor- 
mous number of individual transactions in fresh vegetables in light 
of extremely rapid price fluctuations and the variations in price 
caused by differences in ripeness and quality. 

Plaintiffs have the burden of establishing that the administering 
authority’s determinations are unsupported by substantial evidence 
or otherwise not in accordance with law. 19 U.S.C. § 1516a(b)(1)(B) 
(1982). “Substantial evidence” has been characterized by the Su- 
preme Court as “such relevant evidence as a reasonable mind 
might accept as adequate to support a conclusion.” Consolidated 
Edison Co. v. NLRB, 305 U.S. 197, 229 (1938). A discussion of each 
of plaintiffs’ contentions follows here. 


I. METHODOLOGY EMPLOYED 


To determine whether sales at less than fair value occurred, 
Commerce had to calculate the “fair value” * of the subject mer- 


* In the administration of the antidumping laws, certain working “definitions” and terms have developed and 
which are set forth below for convenience. 


Continued 
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chandise pursuant to the procedures specified for determining for- 
eign market value. See 19 U.S.C. § 1677b (1982). Three methods are 
available for this calculation: (1) the sales price of the merchandise 
in the country of export (home market sales), id. § 1677b(a)(1)A); (2) 
the sales price of the merchandise in a country other than the 
United States (third country sales), id. § 1677b(a)(1)(B); or, (3) the 
“constructed value” of the merchandise (sum of costs for material, 
fabrication, general expenses and profit), id. § 1677b(a)(2). 

Before 1979, the third country sales methodology instead of con- 
structed value methodology was required by statute where the 
home market sales methodology was not available. See Antidump- 
ing Act of 1921, ch. 14, § 205, 42 Stat. 9, 13 (repealed 1979). Al- 
though the mandatory preference for third country sales is no 
longer required, the legislative history and relevant regulations in- 
dicate, nevertheless, a preference for third country sales where 
there is adequate confirmation subject to timely verification. See 
H.R. Rep. No. 317, 96th Cong., lst Sess. 76; S. Rep. No. 249, 96th 
Cong., lst Sess. 76, reprinted in 1979 U.S. Code Cong. & Ad. News 
381, 488; 19 C.F.R. § 353.4(b) (1983). The criteria employed in select- 
ing the third country sales methodology are in order of signifi- 
cance: similarity of product, volume of sales, and similarity of 
market from an organizational and development point of view. 19 
C.F.R. § 353.5(c). 

If Commerce is unable to establish foreign market value based 
on home market prices (e.g., where there is no home market) or 


upon third country sales (e.g., where there is inadequate informa- 
tion that can be verified within the time required), then the con- 
structed value methodology may be employed. 19 U.S.C. 
§ 1677b(a)(2).4 


(1) Fair Value: The term “fair value,” while not defined by statute, was intended to be an estimate of 
foreign market value. See H.R. Rep. No. 317, 96th Cong. Ist 59 (1979); 19 C.F.R. § 353.1 (1983). Anti- 
dumping duties are collected on sales to the United States when the price in the United States is less than 
the oreign market value and where the required i: a Coe has been made. 1 H. Kaye, P. Plaia, 
Jr., and M. Hertzberg, International Trade tice §§ 28.12 (1982). The foreign market value is the value in 
the po ie which is contrasted with the United States price to ascertain whether dumping margins 
exist 

(2) United States Price: [T]he term ‘United States price’ means the purchase price or the exporter’s sales 
price, of the merchandise, whichever is appropriate.” 19 U.S.C. § 1677ata) (1982); 

(3) Purchase Price: “ ‘[Pjurchase price’ means the price at which merchandise is purchased, or agreed to be 
purchased, prior to the date of importation, from the manufacturer or producer of the merchandise for ex- 
portation to the United States. fe aps sige adjustments for costs and expenses . . . shall be made if they 
are not reflected in the price paid by the person by whom, or for whose account, the merchandise is import- 
ed.” 19 U.S.C. § 1677a(b) (1982). 

#19 U.S.C. § 1677b(aX2) provides: 


If the administering authority determines that the foreign market value of imported merchandise 
cannot be determined under _— (1XA), then, notwithstanding paragraph (1B), the foreign 
market value of the merchandise may be the constructed value of that merchandise, as determined 
under subsection (e) of this section. 

Id. The determination of constructed value of imported merchandise is the sum of 


the cost of materials (exclusive of any internal tax —_ in the country of exportation directly to 
such materials or their disposition, but remitted or refunded upon the exportation of the article in the 
production of which such materials are used) and of oda one or a, rocessing of any kind of em- 
ployed in producing such or similar merchandise, at a time preceding the date of exportation of the 
merchandise under consideration which would ordinarily permit the Sicnodien of that particular mer- 
chandise in the ordinary course of business; 

an amount for general expenses and profit equal to that usually reflected in sales of merchandise of the 
same general eas ass or kind as the merchandise under consideration which are made up by producers in 
= country of exportation, in the usual wholesale quantities and in the ordinary course of trade, except 
that— 


the amount for general expenses shall not be less than 10 percent of the cost as defined in subpara- 
Continued 
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In this case, the home market sales methodology was not em- 
ployed because an insufficient domestic Mexican market existed for 
fresh winter vegetables. Commerce utilized the third country 
(Canada) sales method of comparison instead of the constructed 
value method noting the general preference for third country sales 
and its greater accuracy in the case at hand. Furthermore, as 
noted by Commerce, use of constructed value would be wholly un- 
suitable to the economic realities presented in this case. A princi- 
pal characteristic of the fresh winter vegetable market is wide 
price fluctuations, both within a day and over the season. As the 
Commerce determination reflects, it is a necessary practice for 
many individual sales to be below the average cost of production. 
Profitability depends on sales over the course of a season. The use 
of a price arrived at by constructed value would necessarily give 
the appearance of dumping even though sellers would be acting in 
a normal, indeed in a necessary, manner in light of industry de- 
mands. Thus, the constructed value methodology is inappropriate 
because it would require finding that an economically necessary 
business practice is unfair. As the Senate Report noted: “[T]hird 
country prices will normally be preferred over constructed value if 
presented in a timely manner and if adequate to establish foreign 
market value.” S. Rep. No. 249, supra, at 94. 

Plaintiffs argue that third country price data in this case is inad- 
equate for the fair value comparison because of the presence of 
price volatility and the existence of a significant number of sales 
below the cost of production. This court cannot agree. 

First, the proportion of Canadian sales to United States sales 
(i.e., Canadian sales are approximately 20 percent of United States 
sales) affords an adequate basis for comparison in using third coun- 
try sales and is within established administrative guidelines.® 
Second, plaintiffs conceded in their administrative petition that the 
two markets are almost identical. And third, the record reflects 
substantial evidence to support the conclusion of price equality. 

Furthermore, plaintiffs’ contention that constructed value should 
have been utilized because (1) some growers had too few or no Ca- 
nadian sales; (2) on some days, growers had sales to the United 
States, but none to Canada; and (8) some growers had insufficient 
above-cost sales to Canada, is without merit. There is no support 
for the proposition that Commerce was required to utilize con- 
structed value for those transactions that could not be matched 


graph (A), and 
the amount for profit shall not be less than 8 percent of the sum of such general expenses and cost; and 
the cost of all containers and coverings of whatever nature, and all other expenses incidential to placing 
the merchandise under consideration in condition, packed ready for shipment to the United States. 
19 U.S.C. § 1677b(e) (1982). 

5 See Cumene from the Netherlands, 43 Fed. Reg. 57,370 (1978) (third country sales equal to 9 percent of U.S. 
sales were held sufficient); Certain I-Beams from Belgium, 44 Fed. Reg. 54,579 (1979) (home market sales equal to 
6 percent of U.S. sales held adequate); see also Silver Reed America, Inc. v. United States, 7 CIT —, Slip Op. 84- 
8, at 17 (Feb. 1, 1984). 
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with United States transactions for the same grower’s product, size 
and day. 

Based on the general preference for the use of third country 
sales over constructed value, and the existence of adequate data for 
third country sales, this court cannot find Commerce erred in its 
use of this methodology. 


II. TREATMENT OF BELOW Cost SALES 


In the case at hand, Commerce concluded that “it would be ap- 
propriate to disregard below-cost Canadian sales only if such sales 
constituted 50 percent or more of a grower’s total sales to Canada 
of the type of produce under consideration.” 45 Fed. Reg. at 20,515 
(1980). Plaintiffs argue this 50 percent benchmark resulted in the 
erroneous consideration of a significant number of below cost sales 
in the determination by Commerce of foreign market value. Nei- 
ther the statute nor its legislative history, however, supports this 
contention by plaintiffs. 

In the determination of foreign market value, 19 U.S.C. 
§ 1677b(b) provides in part as follows: 


Whenever the administering authority has reasonable 
grounds to believe or suspect that sales in the home market of 
the country of exportation, or, as appropriate, to countries 
other than the United States, have been made at prices which 
represent less than the cost of producing the merchandise in 
question, it shall determine whether, in fact, such sales were 
made at less than the cost of producing the merchandise. If the 
administering authority determines that sales made at less 
than cost of production— 

(1) have been made over an extended period of time and in 
substantial quantities, and 

(2) are not at prices which permit recovery of all costs within 
a reasonable period of time in the normal course of trade, 


such sales shall be disregarded in the determination of foreign 
market value. Whenever sales are disregarded by virtue of 
having been made at less than the cost of production and the 
remaining sales, made at not less than cost of production, are 
determined to be inadequate as a basis for the determination 
of foreign market value * * * the administering authority 
shall employ the constructed value of the merchandise to de- 
termine its foreign market value. 


Id. (emphasis added). Commerce is required to disregard below cost 
sales only when they have been made in substantial quantities over 
an extended period of time, and are not at prices that permit recov- 
ery of all costs within a reasonable period of time in the normal 
course of trade. As legislative history reflects, ‘[s]tandards would 
not require the disregarding of below-cost sales in every instance, 
for under normal business in both foreign countries and the United 
States, it is frequently necessary to sell obsolete or end-of-model 


437-280 O - 84 - 2 
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year merchandise at less than cost. * * * [I]nfrequent sales at less 
than cost, or sales prices which will permit recovery of all costs 
based upon anticipated sales volume over a reasonable period of 
time would not be disregarded.” S. Rep. No. 1298, 93d Cong., 2d 
Sess. 173, reprinted in 1974 U.S. Code Cong. & Ad. News 7186, 7310. 

Commerce found that the fresh winter vegetable markets, in con- 
trast to markets for industrial products or agricultural products 
with a relatively longer shelf life, normally experience below cost 
sales, and such sales are common and expected. See Plaintiffs’ Ex- 
hibit 72, at 6 (statement in Affidavit of Professor Robert S. Firch).® 

Commerce determined that Mexican producers do not have the 
ability to control their short-term output and cannot store their 
products. They look to make profits over the season as a whole, and 
do not expect to recover full costs on individual sales. The record 
reflects that it is not uncommon for some sales by foreign and do- 
mestic producers of fresh winter vegetables to be as much as 50 
percent below the cost of production. 

In short, the statute permits the consideration of below cost sales 
made in the normal course of trade at prices that permit full cost 
recovery within a reasonable period of time, and there is substan- 
tial evidence in the administrative record to support Commerce’s 
determination that below cost sales in this case up to 50 percent 
were made in the normal course of trade and at prices that permit 
full cost recovery within a reasonable period of time. Commerce, 


therefore, properly regarded the below cost sales in its determina- 
tion of foreign market value. 


III. ADJUSTMENTS 


Plaintiffs argue adjustments made by Commerce were in viola- 
tion of the law and unsupported by substantial evidence in the 
record. Plaintiffs contend: (1) adjustments under 19 U.S.C. 
§ 1677b(aX(4) may be made only to foreign market value and not to 
dumping margins generated after fair value comparisons; (2) ad- 
justments under 19 U.S.C. § 1677b(aX(4) may be made to foreign 
market value only when they are quantifiable; and, (3) the adjust- 
ments made relating to ripeness, quality and time of day of sale 
are unsupported by substantial evidence. 

First, plaintiff has loosely and inaccurately used the term “ad- 
justments.” The only adjustments made by Commerce in the final 
determination were those, whenever applicable, for brokers’ and 
distributors’ commissions, U.S. Customs duties and charges (compa- 
rable adjustments were made to find the Canadian price), U.S. De- 
partment of Agriculture inspection fees, U.S. and Mexican Customs 
house brokerage, freight to Nogales, Mexican export duty and 


® Robert S. Firch has been a Professor of Agricultural Economics at the University of Arizona since 1962, and 
received a Ph. D. in economics from the University of Chicago in June 1963. Professor Firch has studied the 
production and marketing of fresh winter vegetables from Mexico since 1965, and is a co-author of a study on 
this industry entitled, “An Economic Study of the Winter Vegetable Export Industry of Northwest Mexico” 
(1968) (unpublished manuscript). 
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charges, and growers association fees and charges. 45 Fed. Reg. at 
20,515. Secondly, these adjustments were properly authorized by 
statute. 

With respect to factors that are characteristic of the market, 
that is, quality, ripeness, and time of day of sale, the record reflects 
substantial evidence to support the proposition that these factors 
affect price. Furthermore, there is no indication in the record that 
any “adjustments” were made by Commerce other than those au- 
thorized by statute. 

Commerce determined that the United States and Canadian mar- 
kets for fresh winter vegetables are essentially the same, and this 
point has been conceded by the plaintiffs. The pattern of price 
movement during a season in the United States and Canada is the 
same, and prices in the combined United States and Canadian mar- 
kets reflect aggregate supply and demand. Significant daily price 
fluctuation occurs because of factors such as the quality of produce, 
its color or ripeness, the time of day of sale, and expected shelf life. 
In addition, price takes into consideration bruises and other quality 
factors that affect the desirability of the produce. Commerce noted 
that the farther away from the point of distribution, the greater 
the demand is for less ripe products of high quality that will with- 
stand several days of transportation. Therefore, produce of inferior 
quality, or near full ripeness, is typically sold to buyers near the 
point of distribution and because ripe products will not survive sev- 
eral days of transportation, the price is lower. Accordingly, Canada 
does not present a viable market for low quality or very ripe pro- 
duce because it is too far from the point of distribution. 

The record supports the proposition that quality, ripeness and 
time of day of sale strongly affect the price, handling and destina- 
tion of the vegetables at issue. See Plaintiffs’ Exhibits 73, 74, 75 
(Reports of Investigation). 

Therefore, having determined the record supports the proposition 
that quality, ripeness and time of day of sale strongly affect price, 
and that any adjustments made were authorized by statute and not 
made directly to dumping margins, this court cannot find merit in 
the contention of plaintiffs. 


IV. REGRESSION ANALYSIS 


To confirm further the lack of price discrimination between the 
United States and the Canadian markets, Commerce implemented 
a widely accepted statistical procedure known as an F-test based 
upon regression analysis. 

Regression analysis is a statistical technique used to determine 
whether two variables are linearly related. In the case at hand, the 
technique was used to determine whether prices of identical vege- 
tables sold under similar circumstances were identical in the 
United States and Canada. The results of the regression analysis 
indicated that the linear relationships between the United States 
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and Canadian prices were consistent with price equality and hence 
corroborated the conclusion that there was no price discrimination 
between United States and Canadian markets. 

Plaintiffs urge that the statistical method of regression analysis 
tends to obscure the extent and magnitude of sales made at less 
than fair value by seeking an average linear relationship between 
sales made at less than fair value and sales made at not less than 
fair value. This court finds this contention of plaintiffs without 
merit. 

First, the final determination indicated that regression analysis 
was used to determine the relationship between the sales prices in 
the two countries, not sales made at less than fair value, and, 
second, there was no averaging.” 

There was a lack of refinement of invoice data because of the 
volume of sales and the numerous producers of fresh winter vegeta- 
bles from Mexico. Given the statutory requirement that price com- 
parisons be made only for similar produce sold under similar cir- 
cumstances, 19 U.S.C. § 1677b, and the inadequacy of the standard 
recordkeeping practices of the industry for precise quantification, 
regression analysis was a useful technique employed by Commerce 
to confirm its findings.® It was clearly the intention of Congress to 
give Commerce great flexibility at the fair value stages of its inves- 
tigation.® Utilization of the regression analysis technique to com- 
pare sales transactions enabled Commerce to account for variations 
of color or ripeness, the time of day of sale and the quality of pro- 
duce while gauging whether there was an indication of price dis- 
crimination in sales made in the market of the United States or 
Canada.!° 

Regression analysis as a statistical technique is not a new analyt- 
ical method 1! nor was its use inappropriate in this case, and this 
court finds its use by Commerce in accordance with the law. 

Finally, plaintiffs throughout their memoranda appear to urge 
that the emergence of competing national policy concerns by differ- 
ent executive departments resulted in the exertion of improper po- 
litical influence upon Commerce, which had a significant effect 
upon the negative final determination. To set aside an administra- 
tive decision on the grounds of improper political pressure upon 
the Secretary, two elements must be proven. “[TJhe content of the 
[improper political pressure must be] designed to force him to 
decide the issues upon factors not made relevant by Congress in 
the applicable statute. * * * Second, the Secretary’s determination 
must be affected by those extraneous considerations.” Sierra Club 
v. Costle, 657 F.2d 298, 409 (D.C. Cir. 1981). There has been no 


7It is noted with interest that plaintiffs argued at the administrative level in its February, 1980 brief, that 
the regression analysis technique should be employed. 

8 See II Stipulation Regarding Contents of Computer Tape, at 526; 45 Fed. Reg. at 20,516. 

® See F. W. Myers & Co. v. United States, 72 Cust. Ct. 219, 240, 376 F. Supp. 860, 878 (1974). 

10 See 45 Fed. Reg. at 20,516. 

11 See e.g., Vuyanich v. Republic Nat'l Bank, 723 F.2d 1195, 1201 (5th Cir. 1984) (employment discrimination); 
Wade v. Mississippi Cooperative Extension Serv., 528 F.2d 508, 517 (5th Cir. 1976) (employment discrimination). 
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showing by plaintiffs either that pressure was exerted to decide the 
case on nonrelevant facts or that the determination by Commerce 
was directly affected by political concerns. Absent the above show- 
ing, plaintiffs’ contention must be dismissed. 


SUMMARY 


The antidumping laws give the Department of Commerce broad 
flexibility in making fair value determinations. H.R. Rep. No. 317, 
supra, at 59; see Kleberg & Co. v. United States, 21 CCPA 110, 115, 
71 F.2d 332, 335 (1933) (citing United States v. Central Vermont 
Railway Co., 17 CCPA 166, 172 (1929)). Commerce utilized this dis- 
cretion with reasonable basis in fact reflecting the unique charac- 
teristic of perishability in the produce industry. Commerce's deci- 
sion to include below cost sales up to a 50 percent benchmark, al- 
though unusual, is supported by substantial evidence in the record 
and is in accordance with the law. 

Therefore, for the reasons stated above, defendant’s cross-motion 
for judgment affirming Commerce’s Final Determination of Sales 
at Not Less Than Fair Value is granted. 

Judgment will enter accordingly. 
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